Yet,   the majority would extend   the Secretary's authority  to   issue  104{d)
sanctions  to violations  "corrected"  before  the inspector's  arrival.
(Majority slip opinion at p.   13.)

In short,   the majority's decision will encourage   its  own "cat and
mouse game"  28/ with respect  to violations  that  no   longer  pose  any color-
able threat  to miner health and  safety*

III,-   Practical Enforcement Problems   Arising  from Post  Hoc   Section  104(d)
Sanctions

By reversing Judge Merlin and  allowing  the  Secretary  to  issue retro-
actively the enforcement sanctions  of  section 10A(d),   the majority raises
a number of enforcement policy  issues.     Practical   issues  include   the
potential  for constant  recomputation of  the   90 day  probationary period
built  into  section 104(d).     The majority dismisses   this  "time sequence"
problem by arguing that  it doesn't arise on review and   thus  need  not be
considered here.     (Majority Slip Opinion at  p.   7,   fn.   6.)     They err  on
two counts.

First,   the "time  sequence" issue raised  by NACGO is  not mere  calendar
speculation;   it  is a  substantive argument  in  favor   of   limiting section
104(d)   citations and orders  to  existing violations actually observed by
an inspector in the course of his inspection,     NACCO correctly argues  that
by applying section 104(d)   to past,   completed violations  the  90 day  pro-
bationary period  is "written out of  the Act."    NACCO brief  at p.   22.
This  is because  the majority's  opinion allows the  Secretary,   through  the
post hoc imposition of  section  104(d)   sanctions,   to  reach back continuously
into expired 90 day "clean" probationary periods  previously  considered   to
be unwarrantable  failure free.     This argument is  inextricably  linked   to   the
"present tense",   "finds" vs "believes",   and  "inspection"  vs  "investigation"
arguments,  discussed above.     They all center cm  the 'proposition  that  the
section 104(d)   chain is a prospective sanction  that   starts with a  presently
observed unwarrantable failure violation and  becomes   progressively more
severe as  subsequent unwarrantable   failure violations' are  observed during
the ensuing  90 day period.

Second,   the "time sequence"  issue  is  before  the  Commission on  the
basis of  the facts of  this case.     The violation was   alleged   to  have
occurred on May 30,   1985.     It  was cited by  the   inspectors  under  section
104(a)   on June 5,   1985.     The section 104(a)   citation  was  modified  to a
section 104(d)(l)   citation by the subdistrict manager  on June  24,   1985.
From which of  the  three dates  does   the  90 day probationary period  run?
If  the Secretary can retroactively "find"  an unwarrantable  failure
violation 25 days  into the past,  doesn't it  follow that   the  operator
should be  credited with those  same  25 days   toward   the  90  day probationary
period?     If not,   doesn't the majority's decision actually  establish
a  115 day probationary period under  section  104(d)?     These are  legitimate
questions  that can not be deferred   to another day  since NACCO has  explicitly
raised  them in this appeal.     Furthermore,   as  the majority  is obviously
breaking new ground with this  decision,   clear guidelines  as  to   future
enforcement procedures must be articulated   in this  case.     Obviously,   if

28/UMWA brief at p.   12.
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